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ORDER
The opinion filed June 15, 2001 is amended as follows:

At dlip op. 7529, the first sentence of the first paragraph

shall end after "illegal under Californialaw. " The portion
reading ", and it iswell established in Californiathat illegal
provisions of a contract are void and unenforceable. See
Hedgesv. Frink, 163 P. 884, 885 (Cal. 1917); Holm v. Bram-
well, 67 P.2d 114, 117 (Cal. Dist. Ct. App. 1937)." shall be
deleted.

OPINION
FISHER, Circuit Judge:

This appeal requires us to decide whether a plaintiff's state
law privacy claim, based on Californias penal code, is pre-
empted under § 301 of the Labor Management Relations Act
("LMRA"), 29 U.S.C. § 185. Resolution of thisissue, in turn,
leads usto clarify our Circuit's approach to § 301 preemption.
We hold that because plaintiffs privacy claims are not even
arguably covered by the collective bargaining agreement
("CBA™"), the claims are independent of the CBA and thus are
not subject to 8§ 301 preemption. Moreover, we hold that when
an employer's surreptitious surveillance constitutes a per se
violation of established state privacy laws, the employees
affected thereby may bring an action for invasion of privacy
regardless of the terms of the collective bargaining agreement
governing their employment.
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Consolidated Freightways (" Consolidated"), the defendant
inthisaction, is alarge trucking company.1 It concea ed video
cameras and audio listening devices behind two-way mirrors
in the restrooms at itstermina in MiraLoma, Cdifornia,
ostensibly to detect and prevent drug use by its drivers.
Employees at the terminal discovered the surveillance equip-
ment when amirror fell off the men's restroom wall, exposing
acamerawith awire leading out through a hole in the wall
behind it. Subsequent investigation revealed asimilar holein
the wall behind the mirror in the adjoining women's restroom.

Under California Penal Code § 653n, "[a]ny person who
installs or who maintains . . . any two-way mirror permitting
observation of any restroom, toilet, bathroom, washroom,
shower, locker room, fitting room, motel room, or hotel room,
isguilty of amisdemeanor.” Thus, Consolidated's installation
of the two-way mirror was adirect violation of California
criminal law.

Soon after discovery of the camera, truck driver Lloyd
Cramer, an employee at the MiraLomaterminal, brought a
class action suit in state court alleging invasion of privacy on
behalf of al "individuals lawfully on the premises. . . who
had a reasonabl e expectation of privacy while using[Consoli-
dated's] restrooms.” Guillermo Alfaro, another Consolidated
employee, and 281 others brought a separate suit seeking
damages for invasion of privacy and infliction of emotional
distress. They also sought injunctive relief to end the use of
the surveillance devices.

1 This case is a consolidation of two separate appeals. In one, Consoli-
dated Freightways, Inc. was the only defendant. The other named Consoli-
dated Freightways Corp., CNF Transportation, Inc. (aka Consolidated
Freightways, Inc.), two individuals and a Doe security installation com-
pany as defendants. For ease of reference, this opinion refersto the defen-
dants collectively as"Consolidated.”
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Consolidated removed both cases to federal court, contend-
ing that plaintiffs state claims were preempted under § 301

of the LMRA because the claims required interpretation of the
CBA between Consolidated and its employees union to
determine the employees reasonable expectations of privacy.
The cases were consolidated in the district court (as they have
been for purposes of appeal).

Consolidated then moved to dismiss both cases, arguing

that they were preempted by 8§ 301. Cramer moved for class
certification, and Alfaro, joined by Cramer, filed a motion to
remand for lack of jurisdiction. The district court denied
Alfaro and Cramer's motion to remand, granted Consolidat-
ed's motion to dismiss Cramer's suit, granted Consolidated's
motion to dismiss Alfaro's suit asto al but nine plaintiffs
who were not Consolidated employees, remanded the claims
of the nine nonemployees to state court and denied Cramer's
certification motion as moot. This appeal followed.

We have jurisdiction under 28 U.S.C. § 1291. We review
adistrict court's finding of preemption under § 301 de novo.
Audettev. ILWU, 195 F.3d 1107, 1111 (Sth Cir. 1999). We
reverse.

The history of § 301 preemption doctrine is well known,

but worth summarizing again to explain how we have arrived
at the current state of the law and to provide context for our
discussion. Asthis court has noted, "[flamiliarity [with the
subject matter] has not bred facility." Galvez v. Kuhn, 933
F.2d 773, 774 (9th Cir. 1991).

Section 301 isonitsface ajurisdictiona statute, under
which "[s]uits for violation of contracts between an employer
and a labor organization representing employeesin an indus-
try affecting commerce as defined in this chapter, or between
any such labor organizations, may be brought in any district
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court of the United States having jurisdiction of the parties.”
29 U.S.C. § 185(a). Soon after passage of the LMRA, the
Supreme Court ruled that 8§ 301 authorized the federa courts
to develop afedera common law of CBA interpretation. Tex-
tile Workers Union v. Lincoln Mills, 353 U.S. 448, 451
(1957). The Court subsequently held that this federal common
law preempts the use of state contract law in CBA interpreta-
tion and enforcement. Local 174, Teamsters of Am. v. Lucas
Flour Co., 369 U.S. 95, 103-04 (1962).

In Allis-Chalmers Corp. v. Lueck, 471 U.S. 202 (1985), the
Court expanded application of § 301 preemption beyond cases
specificaly alleging contract violation to those whose resolu-
tion "is substantially dependent upon analysis of the terms of
an agreement made between the partiesin alabor contract.”
Id. at 220. Allis-Chalmers involved an employee's suit aleg-
ing his employer had handled his claim for disability benefits
in bad faith, thereby violating state tort law. 1d. at 206.
Because the method of handling disability claims was speci-
fied in the CBA governing Lueck's employment, the Court
interpreted his claim as essentially a recharacterized action for
breach of the CBA, and held that it was preempted under

8 301. Id. at 215 ("[I]t isaquestion of federal contract inter-
pretation whether there was an obligation under this labor
contract to provide the paymentsin atimely manner, and, if

so, whether Allis-Chalmers conduct breached that implied
contract provision.").

The Court reiterated itstest for preemption in Caterpil-

lar, Inc. v. Williams, 482 U.S. 386 (1987). Although acknowl-
edging that "the pre-emptive force of 8§ 301 is so powerful as
to displace entirely any state cause of action for violation of
contracts between an employer and alabor organization,” the
Court explained that § 301 preempts only "claims founded
directly on rights created by collective-bargaining agree-
ments, and also claims “substantially dependent on analysis of
acollective-bargaining agreement.' " 1d. at 394 (quoting
Franchise Tax Bd. v. Construction L aborers Vacation Trust,
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463 U.S. 1, 23 (1983) (interna quotation marks omitted);
Elec. Workersv. Hechler, 481 U.S. 851, 859 n.3 (1987)). The
Court made clear that the complaints of employees covered

by a CBA were not preempted if their claims were unrelated
to the terms of the CBA, specifically rgecting the employer's
contention that "all employment-related matters involving
unionized employees be resolved through collective bargain-
ing and thus be governed by afederal common law created by
§301." Id. at 396 n.10 (interna quotation marks omitted).
Moreover, the Court held that a defense based on the terms of
a CBA isnot enough to require preemption: "[A ] defendant
cannot, merely by injecting afederal question into an action
that asserts what is plainly a state-law claim, transform the
action into one arising under federal law, thereby selecting the
forum in which the claim shall be litigated.” 1d. at 399.

Attempting to clarify when claims are preempted under

§ 301, Linglev. Norge Division of Magic Chef, Inc., 486 U.S.
399 (1988), held that states may provide substantive rights to
workers that apply without regard to a CBA; a state court suit
seeking to vindicate these rights is preempted only if it "re-
quires the interpretation of a collective-bargaining agree-
ment." 1d. at 413. In Lingle, the plaintiff's union had filed a
grievance alleging discharge without just cause against her
employer pursuant to a CBA at the same time the plaintiff had
filed asuit in state court for retaliatory discharge. The Court
held that the plaintiff's suit was not preempted:”[E]ven if dis-
pute resolution pursuant to a collective-bargaining agreement,
on the one hand, and state law, on the other, would require
addressing precisely the same set of facts, as long as the state-
law claim can be resolved without interpreting the agreement
itself, the claim is “independent’ of the agreement for § 301
pre-emption purposes.” Id. at 409-10. The Court took painsto
note that even if the CBA refersto the state law substantive
right at issue, the claim is not preempted so long as it may be
litigated without reference to the CBA. "[ T]he mere fact that
abroad contractual protection against discriminatory -- or
retaliatory -- discharge may provide aremedy for conduct
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that coincidentally violates state law does not make the exis-
tence or the contours of the state law violation dependent
upon the terms of the private contract.” 1d. at 412-13.

Finally, Livadasv. Bradshaw, 512 U.S. 107 (1994), sum-
marized and advanced the state of preemption doctrine. Liva-
das explained:

[T]he pre-emption rule has been applied only to
assure that the purposes animating 8 301 will be
frustrated neither by state laws purporting to deter-
mine "questions relating to what the partiesto a
labor agreement agreed, and what legal conse-
guences were intended to flow from breaches of that
agreement,” nor by parties efforts to renege on their
arbitration promises by "relabeling” as tort suits
actions smply alleging breaches of duties assumed
in collective-bargaining agreements.

In[Allis-Chalmers] and in Lingle. . . we under-
scored the point that § 301 cannot be read broadly to
pre-empt nonnegotiable rights conferred on individ-
ual employees as a matter of state law, and we
stressed that it isthe legal character of aclaim, as
"Independent” of rights under the collective-
bargaining agreement (and not whether a grievance
arising from "precisely the same set of facts™ could
be pursued) that decides whether a state cause of
action may go forward. Finaly, we were clear that
when the meaning of contract termsis not the sub-
ject of dispute, the bare fact that a collective-
bargaining agreement will be consulted in the course
of state-law litigation plainly does not require the
claim to be extinguished.

Id. at 122-24 (internal citations and footnotes omitted).

Based on these principles, Livadas held that because the
plaintiff's claim required the court only to "look to" the CBA
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to determine her rate of pay, there was not even a'colorable
argument” for preemption, because her claim was'entirely
independent of any understanding embodied in the collective-
bargaining agreement between the union and the employer.”
Id. at 124-25. Even though the Court looked to the CBA to
determine the absence of awaiver of state law protections, it
concluded that preemption was not required. Seeid. at 125.

The demarcation between preempted claims and those that
survive 8§ 301'sreach is not, however, aline that lends itself

to analytical precision. As the Supreme Court acknowledged
in Livadas, "[T]he Courts of Appeals have not been entirely
uniform in their understanding and application of the princi-
ples set down in Lingle and [Allis-Chalmers].” 1d. at 124 n.18.
And little wonder. " Substantial dependence’ on a CBA isan
inexact concept, turning on the specific facts of each case, and
the distinction between "looking to" a CBA and"interpreting”

it is not always clear or amenable to abright-line test. See
Balcortav. Twentieth Century-Fox Film Corp., 208 F.3d
1102, 1108-09 (9th Cir. 2000); Ramirez v. Fox Television Sta-
tion, Inc., 998 F.2d 743, 748 (9th Cir. 1993). Nevertheless, the
interpretive principles the Supreme Court has articulated help
guide us through the analytical thicket.

If the plaintiff's claim cannot be resolved without inter-
preting the applicable CBA -- as, for example, in Allis-
Chamers, where the suit involved an employer's alleged fail-
ure to comport with its contractually established duties -- it

is preempted. See also Hechler, 481 U.S. at 861-62.2 Alterna-

2 We note that the Supreme Court recognized in Livadas that where the
claim cannot be resolved without interpreting the CBA, "[h]olding the
plaintiff's cause of action substantively extinguished may not . . . dways
be the only means of vindicating the arbitrator's primacy as the bargained-
for contract interpreter.” Livadas, 512 U.S. at 124 n.18 (citing Collyer
Insulated Wire, Gulf, & W. Sys. Co., 192 N.L.R.B. 837 (1971) (establish-
ing the practice of holding in abeyance NLRB unfair labor practice cases
involving interpretation of the CBAs where there is an applicable arbitra-
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tively, if the claim may be litigated without reference to the
rights and duties established in a CBA -- as, for example, in
Lingle, where the plaintiff was able to litigate her retaliation
suit under state law without reference to the CBA -- it is not
preempted. See also Livadas, 512 U.S. at 124-25. The plain-
tiff's claim is the touchstone for this analysis; the need to
interpret the CBA must inhere in the nature of the plaintiff's
clam. If the claim is plainly based on state law,8 301 pre-
emption is not mandated ssmply because the defendant refers
to the CBA in mounting a defense. See Caterpillar, 482 U.S.
at 398-99.

Moreover, alleging a hypothetical connection between

the claim and the terms of the CBA is not enough to preempt
the claim: adjudication of the claim must require interpreta-
tion of aprovision of the CBA. A creative linkage between
the subject matter of the claim and the wording of a CBA pro-
vision isinsufficient; rather, the proffered interpretation argu-
ment must reach areasonable level of credibility. 3 Cf.
Livadas, 512 U.S. a 124-25. The argument does not become
credible smply because the court may have to consult the
CBA to evauateit; "look[ing] to" the CBA merely to discern
that none of itstermsis reasonably in dispute does not require
preemption. Id. at 125.

Where a party defends a state cause of action on the

tion clause and requiring that the parties arbitrate any such interpretation
guestion and then return to the Board for adjudication of any remaining
legal and factual issues within the Board's jurisdiction)). Because we find
that here there is no need to interpret the CBA to resolve the plaintiffs
claims, we do not address under what circumstances a practice of defer-
ring the litigation pending an arbitrator's resolution of the contract inter-
pretation issues rather than extinguishing the claim might be appropriate.

3 The dissent's attempt to extract from the CBA's silence on the use of
video cameras an implied consent to illegal videotaping from behind two-
way mirrorsis an example of "creative linkage " that strains credulity. See
note 6, infra.
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ground that the plaintiff's union has bargained away the state
law right at issue, the CBA must include "clear and unmistak-
able" language waiving the covered employees state right
"for acourt even to consider whether it could be given
effect.” Livadas, 512 U.S. at 125 (citing Lingle, 486 U.S. at
409-10 n.9). Thus, a court may look to the CBA to determine
whether it contains a clear and unmistakable waiver of state
law rights without triggering 8§ 301 preemption.

Given this analytical framework, we conclude that sev-

eral of our Circuit's opinions -- al of which were decided
before Livadas -- state preemption principles that need to be
clarified and corrected. In Utility Workers of America, L ocal
No. 246 v. Southern California Edison Co., 852 F.2d 1083
(9th Cir. 1988), we held aunion's allegation that an employ-
er's unilaterally instituted drug testing policy violated the Cal-
ifornia Constitution was preempted because resolution of the
claim was substantially dependent on analysis of the applica-
ble CBA; but we went on to suggest that the claim was pre-
empted because it "constitute[d] a properly negotiable subject
for purposes of collective bargaining."4 1d. at 1086. Similarly,
in Lawsv. Calmat, 852 F.2d 430 (9th Cir. 1988), we upheld
dismissal on § 301 preemption grounds of an employee's suit
challenging his employer's drug and alcohol testing program
and his subsequent suspension for failing to participate. We
held the testing to be "a working condition whether or not it
is specifically discussed in the CBA," and noted that
"[a]Ithough the manner of discovering employee intoxication
is not in the current CBA, the reference to "intoxication'

seems to identify this arena as a subject for the collective bar-
gaining process." 1d. at 433; see also Schlacter-Jonesv. Gen-
eral Tel., 936 F.2d 435, 441 (9th Cir. 1991) (characterizing
plaintiff's claim in part as one that "cannot be assessed with-
out examining the CBA to determine whether the Drug Policy

4 The complaint also aleged that the employer had violated the CBA,
but the privacy claim was based solely on the California Constitution.
Utility Workers, 852 F.2d at 1085.
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was avalid term and condition of employment"); Stikesv.
Chevron USA, Inc., 914 F.2d 1265, 1268, 1270 (9th Cir.
1990) (relying in part on Utility Workers and Laws to find pri-
vacy claim preempted; stating that "even if the California
courts were to find the privacy right non-waiveable, the right
is not absolute and its scope would involve consideration and
possible interpretation of the collective bargaining agree-
ment."). Taken together, these cases suggest that the preemp-
tive force of 8 301 is so strong that preemption must occur
simply because the state right in question "is a properly nego-
tiable subject for purposes of collective bargaining." Utility
Workers, 852 F.2d at 1086.

In light of the principles we have reviewed, however, it

is clear that this formulation of the standard would expand the
scope of § 301 preemption far beyond the limits established
in Lingle and Livadas, both of which caution against such a
sweeping interpretation. See Livadas, 512 U.S. at 122-24
(rejecting the argument that enforcement of a generally appli-
cable state law in cases involving union employees would
improperly intrude on the collective bargaining process);
Lingle, 486 U.S. at 409-10 (holding that the Illinois law pro-
tecting employees against retaliatory termination was not pre-
empted, even though the employer'srationae for firing an
employee necessarily related to "working conditions”).
Regardless of whether drug testing is a " properly negotiable
subject of collective bargaining" in the abstract, the relevant
inquiry under Livadas and Lingle should have been whether
the resolution of the employee's state law privacy challenge
necessarily required interpretation of relevant provisions of
the CBA. To the extent our prior cases held or implied that
preemption was proper because of the mere possibility that
the subject matter of the clam was a proper subject of the col-
lective bargaining process, whether or not specifically dis-
cussed in the CBA, we today hold such statements to be an
incorrect articulation of 8 301 preemption principles. A state
law claim is not preempted under § 301 unless it necessarily
requires the court to interpret an existing provision of a CBA
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that can reasonably be said to be relevant to the resolution of
the dispute.

We turn now to the specifics of the case before us. In argu-
ing in favor of dismissal, Consolidated cites provisions of the
CBA it negotiated with the International Brotherhood of
Teamsters, Local No. 63, claiming these provisions brought
its covert surveillance within the purview of the CBA. Article
26, Section 2 of the agreement forbids the use of camera sur-
veillance for disciplinary reasons except to prove a charge of
property theft or dishonesty. The section also specifies the
procedure to be employed for the use of videotapesin the
context of theft or dishonesty allegations.5 Article 35, Section
3 discusses alcohol and drug use and the procedures to be
employed for drug testing. Consolidated contends that any
employee claim based on its covert restroom surveillance
requires recourse to these provisions of the CBA to determine
the employees' reasonabl e expectations of privacy. Without
such an analysis, Consolidated argues, the court would be
unable to determine whether these expectations were violated.

As discussed above, we may look to a CBA to deter-
mine whether a plaintiff's claim necessarily implicatesits
terms without "interpreting” the agreement, asthat word is

5 The relevant section reads as follows:

The Employer may not use video cameras to discipline or dis-
charge an employee for reasons other than theft of property or
dishonesty. If the information on the video tapeis to be used to
discipline or discharge an employee, the Employer must provide
the Local Union, prior to the hearing, an opportunity to review
the video tape used by the Employer to support the discipline or
discharge. Where a Supplement imposes more restrictive condi-
tions upon use of video cameras for discipline or discharge, such
restrictions shall prevail.

National Master Freight Agreement, Article 26, § 2.
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used in the context of § 301 preemption. See Milne Employees
Assnv. Sun Carriers, Inc., 960 F.2d 1401, 1409-10 (Sth Cir.
1992); see also Balcorta, 208 F.3d at 1108; Ramirez, 998 F.2d
at 748. Doing so here, we find Consolidated's argument
unpersuasive. The plaintiffs based their claims on the protec-
tions afforded them by California state law, without any refer-
ence to expectations or duties created by the CBA. Their
clams are neither founded directly upon rights conferred in
the CBA nor "substantially dependent upon™ interpretation of
the CBA terms. Caterpillar, 482 U.S. at 394. Rather, those
clams are based on California's constitutional and statutory
rights of privacy guaranteed to al persons, whether or not
they may happen to work subject to a CBA. Although some
such rights of privacy might well be subject to negotiation and
be conditioned by the terms of a CBA, that is not the case
here. The claims are independent of the CBA and not subject
to § 301 preemption.

Consolidated's insistence that we must refer to the CBA
because one provision mentions drug use and another contem-
plates the use of surveillance videotapes in certain specified
circumstances does not change our analysis. Neither of these
provisions purports to have any bearing on secret spying on
Consolidated's employees in company restrooms -- no matter
how well-intentioned Consolidated's alleged purpose may
have been in doing so. Indeed, the surreptitious nature of the
violation of plaintiffs privacy belies any notion of bargaining
or consent to hidden cameras behind two-way mirrors. Con-
solidated cannot create a dispute as to the meaning of the
terms of the CBA by picking out termsthat refer to video-
tapes and drug use, particularly when a cursory examination
of those provisions makes clear they apply to a completely
different context and set of circumstances.6 In short, thisisa

6 The dissent appears willing to indulge in some unwarranted assump-
tionsto lend credibility to Consolidated's attempt to invoke the CBA to
justify its use of hidden camerasin the bathrooms. Firg, it transformsthe
CBA's silence on the use of videocameras (as distinguished from the use
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classic example of a defendant’s attempt to "inject[ | afederd
guestion into an action that asserts what is plainly a state-law
clam [in order to] transform the action into one arising under
federa law, thereby selecting the forum in which the claim
shall be litigated." Caterpillar, 482 U.S. a 399. The Supreme
Court has instructed that we are not to reward defendants who
engage in such hypothetical exercises. Seeid. 7

of videotapes) into an implied consent to secret taping from behind two-
way mirrors. Second, asserting that Consolidated positions visible video-
cameras on its premises, including two "presumably visible" camerasin
adifferent restroom, the dissent imputes to employees a willingness to
sacrifice their privacy to secret restroom cameras. As an initial matter, it
isnot at al clear from the record that we can"presume" the visibility of
any cameras Consolidated may have placed in its restrooms. Cramer's
counsel stated at oral argument that any other restroom cameras were
placed in the ceiling, hidden from view in afake sprinkler head. In any
event, the presence of visible cameras does not imply the expectation of
or consent to additional secret cameras. Finaly, notwithstanding that the
Californialegidature has explicitly criminalized the use of videotaping
through two-way mirrors, the dissent would override that clear statement
of Californialaw to indulge Consolidated's creative reading of the CBA.
With respect, the dissent's approach illustrates the lengths to which one
must go to tease preemption out of the contents of the CBA and plaintiffs
claims here.

The dissent'sreliance on In re Amoco Petroleum Additives Co., 964

F.2d 706 (7th Cir. 1992), is misplaced. There, the video camerawas
located "in the ceiling of the entrance hallway, which enabled the
[employer] to record who entered and |eft the locker room, and when, but
not what they were doing inside.”" Id. at 707; see also Brazinski v. Amoco
Petroleum Additives Co., 6 F.3d 1176, 1183 (7th Cir. 1993) ("It turned out
to be infeasible to conceal the camerain the ceiling outside the locker
room pointing toward the door, so instead the company installed it in the
celling of the locker room itself, though pointing toward the door rather
than toward the interior of the room."). Insofar asis apparent from the
opinion, Amoco's installation of the camera did not violate any state laws.
Id. at 1183 (noting specifically that the employer's action had not been
made illegal under Illinois law).

7 Even if Consolidated alleged that the plaintiffs union had waived their
state law right to privacy in its negotiation of the CBA, evidence of such
awaiver would need to be "clear and unmistakable " before a court could
even consider whether to giveit effect. See Livadas, 512 U.S. at 125;
Lingle, 486 U.S. at 409-10 n.9. The record in this case contains no such
evidence.
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contemplate the surreptitious videotaping plaintiffs challenge
in their state law claim. Consulting the CBA reveasthe
absence of such aprovision. The district court's determination
that the claim was preempted under 8 301 was therefore erro-
neous.

V.

Even if the CBA did expressy contemplate the use of
two-way mirrors to facilitate detection of drug users, such a
provision would beillegal under Californialaw. Section 653n
of the California Penal Code makes the installation and main-
tenance of two-way mirrors permitting the observation of rest-
roomsillegal without reference to the reasonabl e expectations
of those so viewed. Determination of guilt under the statute

is not dependent on context or subjective factors; use of the
mirrorsis aper se violation of the pena code, and an assump-
tion that the mirrors will not be used is per se reasonable. See
In re Deborah C., 635 P.2d 446, 452 n.9 (Cal. 1981); People
v. Metcalf, 98 Cal. Rptr. 925, 927 (1971).8

Under settled Supreme Court precedent, "8 301 does

not grant the parties to a collective-bargaining agreement the
ability to contract for what isillegal under state law.” Allis-
Chalmers, 471 U.S. at 212; see dso Galvez v. Kuhn, 933 F.2d
773, 777 (9th Cir. 1991) (noting that a state prohibition of
illegal conduct applies regardless of the terms of a particular
contract). Consolidated was therefore required to abide by the
provisions of California penal law, and its employees had a
right to assume their employer would obey the law. 9 This

8 Consolidated argues that 8 653n does not apply because California
courts have limited the statute's scope to public restrooms. Consolidated
misreads the law. As noted in both Deborah C. and Metcalf, § 653n
reflects a public policy protecting individuals from surreptitious observa-
tionin all restrooms, public as well as private.

9 Consolidated argues that the terms of CBAs affecting employeesin
multiple states should supersede inconsistent state laws. This contention
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assumption is inherently reasonable. Indeed, any contrary
assumption would be irrational, because illegal behavior is
unreasonable. See Miller v. AT& T Network Sys. , 850 F.2d
543, 550 n.5 (9th Cir. 1988) (explaining that criminal behav-
ior is, by virtue of itsillegality, per se unreasonable). Even if
the CBA purported to reduce or limit this expectation in some
way, that reduction would be illegal and therefore unenforce-
able. Because installation of two-way mirrorsisimmutably
illegal, and freedom from the illegality is a'"nonnegotiable
state-law right[ ]," a court reviewing plaintiffs claims that
their privacy rights were violated need not interpret the CBA
to arrive a its conclusion. Allis-Chalmers, 471 U.S. at 213.
By definition, therefore, plaintiffs in this action were reason-
able in expecting to be free of the two-way mirrors and hid-
den video cameras installed in the restrooms.

Consolidated argues that, under Californialaw, violation of
aright to privacy is necessarily context-dependent; if an indi-
vidual consents to a certain action, even an invasive one, she
cannot then claim her privacy rights were violated by the
action. See Stikes, 914 F.2d at 1270. It cannot substantiate this
blanket proposition. The cases Consolidated cites in support
of its position involved mandatory drug testing in the work-
place. See Schlacter-Jones, 936 F.2d at 437; Utility Workers,
852 F.2d at 1085; Laws, 852 F.2d at 433. To the extent the
result in any of these cases may have been correct under the
law as set forth in today's opinion, that result isirrelevant to
the question before us. The conduct at issue here is fundamen-

overreaches, however, because the LMRA certainly did not give employ-
ers and unions the power to displace any state regulatory law they found
inconvenient. See Allis-Chalmers, 471 U.S. at 211-12 ("Nor isthere any
suggestion that Congress, in adopting 8§ 301, wished to give the substan-
tive provisions of private agreements the force of federal law, ousting any
inconsistent state regulation . . . . In extending the pre-emptive effect of

§ 301 beyond suits for breach of contract, it would be inconsistent with
congressiona intent under that section to preempt state rules that proscribe
conduct, or establish rights and obligations, independent of alabor con-
tract.").
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tally distinct from the imposition of mandatory urinalysis.
When companies employ drug testing, the parameters of the
tests are often outlined in CBAS so that employees know
exactly what to expect. Moreover, drug testing, unlike covert
restroom surveillance, is not performed surreptitiously and --
most importantly -- is not illegal under state law.

In any event, Consolidated relies on the expansive language

in our earlier decisions -- which we have today disavowed --
indicating that challenges to drug testing must be preempted
because drug testing is "a properly negotiable subject for pur-
poses of collective bargaining." Utility Workers, 852 F.2d at
1086. As discussed above, this language is not controlling;
indeed, the Supreme Court came to precisely the opposite
conclusionin Lingle: "[E]ven if dispute resolution pursuant to
a collective bargaining agreement, on the one hand, and state
law, on the other, would require addressing precisely the same
set of facts, aslong as the state law claim can be resolved
without interpreting the agreement itself, the claim is “inde-
pendent’ of the agreement for § 301 purposes. " 486 U.S. at
409-10. That a claim involves an issue theoretically subject to
collective bargaining isirrelevant if the specific claim at issue
may be resolved without interpretation of the CBA. See Bal-
corta, 208 F.3d at 1108 n.10.

Nor does California state court precedent support Consoli-
dated's argument about the necessarily contextual nature of
determinations concerning privacy rights. The California
Supreme Court held in Hill v. National Collegiate Athletic
Association, 865 P.2d 633 (Cal. 1994), that the NCAA's drug
testing program did not violate student athletes' rights to pri-
vacy. This holding was based in part on the open and consen-
sua nature of the testing, the complete information about the
testing given to the athletes and the opportunity afforded them
to refuse to participate. 1d. at 659. Nothing in Hill suggests
that all privacy determinations turn on issues of consent. Sig-
nificantly, the court noted that the plaintiffs did not allege the

11421



NCAA's program was "contrary to law or public policy."10 Id.
at 660. In this case, conversely, plaintiffs made just such an
allegation. Furthermore, their contention is supported by Cali-
fornialaw. The California Supreme Court has described

8§ 653n as "expresging] alegidative policy against “clandes-
tine observation of public restrooms, rendering it reasonable
for users thereof to expect that their privacy will not be sur-
reptitioudly violated." " Deborah C., 635 P.2d at 452 n.9
(quoting Metcalf, 98 Cal. Rptr. at 927). I ssues of privacy
implicated by drug testing programs may well be context-
dependent. Issues of privacy implicated by the use of two-way
mirrors for surreptitious surveillance are not.

Because a CBA cannot validly sanction illegal action,

we hold the terms of the CBA were irrelevant to plaintiffs
claim of privacy violation. The district court's finding of pre-
emption was therefore improper.

V.

Alfaro and his co-plaintiffs also aleged a claim of
intentional infliction of emotiona distress. To demonstrate
intentional infliction of emotional distress, a plaintiff must
show the defendant's conduct was "extreme and outrageous.”
Sabow v. United States, 93 F.3d 1445, 1454 (9th Cir. 1996)
(applying Californialaw). Aswe explained in Miller:

[Emotional distress| claims may not be preempted if
the particular offending behavior has been explicitly
prohibited by mandatory statute or judicial decree,
and the state holds violation of that rulein all cir-

10 The dissent misapprehends the elements of Californias privacy law,
relying on Alarcon v. Murphy, 248 Cal. Rptr. 26, 29 (Cal. Ct. App. 1988),
acourt of appeal case decided before Hill. See Hill, 865 P.2d at 657 (stat-
ing elements of invasion of privacy). In any event, as discussed in text and
as acareful reading of Hill indicates, Consolidated's videotaping invaded
plaintiffs privacy as a matter of law, thereby satisfying any need to estab-
lish both an objective and a subjective expectation of privacy.
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cumstances sufficiently outrageous to support an
emotional distress claim. For example, if a plaintiff
alleges that an employer's criminal behavior
inflicted extreme emotional distress, the emotional
distress claim need not be preempted. The behavior
could be found sufficiently outrageous to permit
recovery without regard to whether the behavior
might be permitted under the CBA. Its outrageous-
ness would be clear from the state's decision to
make the behavior crimina . . . . Additionaly, if the
particular CBA does not govern the offending
behavior, . . . then an emotional distress claim is not
preempted.

Miller, 850 F.2d at 550 n.5; see also Galvez, 933 F.2d at 779-
80. The conduct at issue here was a violation of California
penal law, and therefore per se outrageous. Accordingly,

§ 301 does not preempt the emotional distress claim alleged
by Alfaro and his co-plaintiffsto the extent the claim is prem-
ised on Consolidated's criminal use of hidden cameras and
two-way mirrorsin restrooms to conduct clandestine surveil-
lance.

Conclusion

Section 301 does not preempt claims to vindicate nonnego-
tiable state law rights. Nor does it preempt claims for state
law rights that, although potentially negotiable, do not reason-
ably require the court to interpret an existing provision of a
CBA to resolve the dispute. Plaintiffs privacy clams are
therefore not preempted by 8 301. The Alfaro plaintiffs claim
for intentional infliction of emotional distressis likewise not
preempted.

Because the state law privacy claimsin these cases were
not preempted by 8§ 301, the district court lacked removal
jurisdiction over these actions. They must therefore be
remanded to state court.
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REVERSED and REMANDED.

TALLMAN, Circuit Judge, concurring in part and concurring
in the judgment:

| agree with parts|, II, and I11 of the majority opinion:
plaintiffs claims are not preempted because the CBA did not
contemplate surreptitious surveillance of bathrooms through
two-way mirrors. However, the Court's alternative holding
unnecessarily interprets ambiguous Californialaw and threat-
ens the ability of similarly situated parties to negotiate legiti-
mate limitations on privacy. | respectfully disagree with parts
IV and V of the mgjority opinion.

Californialaw clearly protectsindividuals from covert
observation in certain traditionally private places, such as
restrooms and fitting rooms. See Cal. Penal Code § 653n.
Rather than merely hold that Consolidated's covert actions
here wereillegal, the Court today holds that even in future
contract negotiations, the parties could not reduce privacy
expectations in the bathrooms of California workplaces. See
Slip Op. at 11420 ("Even if the CBA purported to reduce or
[imit this expectation in some way, that reduction would be
illegal and therefore unenforceable.”). It isnot clear to me that
Cdlifornia courts would preclude such negotiations between
well-represented parties if there were a compelling reason to
permit observation. See, e.g., Hill v. NCAA, 865 P.2d 633, 655
(Cal. 1994) ("[T]he presence or absence of opportunitiesto
consent voluntarily to activities impacting privacy interests
obvioudy affects the expectations of the participant.”); Inre
Deborah C., 635 P.2d 446, 452 n.9 (Cal. 1981) ("[S]ection
653n is limited to a method of hidden spying . . .[not] that
restrooms and fitting rooms are immune from all observa-
tion.").

It also appears that the majority's broad statement in its
alternative holding threatens multi-state employers ability to
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fulfill federally mandated safety requirements by negotiating
with their employees. In light of the ambiguity in California
law and the fact that we are remanding the claims to state
court because the federal courts lack jurisdiction, a more nar-
row holding by this Court is clearly preferable.

O'SCANNLAIN, Circuit Judge, dissenting:

| respectfully dissent from the Court's opinion in this very
sensitive application of the federal Labor Management Rela-
tions Act ("Act") to afreely negotiated collective bargaining
agreement ("CBA") between Consolidated Freightways
("Consolidated") and its union-member employees.

No doubt, the mgjority is correct in the formulation of the

rule we should apply in this case: the plaintiffs state law
claim is preempted under Section 301 of the Act if Consoli-
dated can assert a"reasonable” invocation of a provision of
the CBA which makes the resolution of the plaintiffs claim
depend on its interpretation. Mgjority Opinion at 11413. Such
formulation is familiar and is substantially ssmilar to that used
in other Circuits. E.g., Martin v. Shaw's Supermarkets, Inc.,
105 F.3d 40, 42 (1st Cir. 1997) ("[S]ection 301 preempts a
state-law claim wherever a court, in passing upon the asserted
state-law claim, would be required to interpret a plausibly dis-
puted provision of the collective bargaining agreement.”
(emphasis added)); Brazinski v. Amoco Petroleum Additives
Co., 6 F.3d 1176, 1181 (7th Cir. 1993) (noting that state law
privacy claim was preempted because "it was arguably within
the scope of the [collective bargaining] agreement” (emphasis
added)). Regrettably, the mgority failsin its application of
therule to the CBA at issue in this case.

Because the CBA expressly provides for video surveillance
of its covered employees, it cannot be so cavalierly ignored
as the mgjority holds. Because the CBA can be reasonably
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interpreted to affect materially the resolution of the plaintiffs
state law claim here, their state law claim is preempted under
federal law and therefore | must dissent.

Remarkably, the mgority chooses to reach alternative hold-
ings. In Part I11, it concludes, with little elaboration, that Con-
solidated cannot assert even areasonable interpretation of the
CBA that makes its interpretation necessary to resolve the
plaintiffs claim. Mgority Opinion at 11417. ("[A] cursory
examination of those provisions makes clear they apply to a
completely different context and set of circumstances."). In
Part IV, the mgjority holds that, even if Consolidated could
make such an argument, the California Penal Code trumps.
Majority Opinion at 11419 ("Even if the CBA did expressy
contemplate the use of two-way mirrors to facilitate detection
of drug users, such aprovision would beillegal under Califor
nialaw . ..."). Neither holding is compelling.

1

Asto the analysisin Part I11, the elements of aright to pri-
vacy cause of action under Californialaw require these plain-
tiffs to show, among other things, 1) that they had a subjective
expectation of privacy in the restroom, and 2) that their sub-
jective expectation of privacy was reasonable. Alarcon v.
Murphy, 248 Cal.Rptr. 26, 29 (Cal. Ct. App. 1988) ("To
determine whether there has been aviolation of Alarcon's
congtitutional right of privacy, we determine whether his per-
sonal and objectively reasonable expectation of privacy has
been infringed . . . ." (emphasis added)).

To what sources of information must we look in order to
determine, under California law, whether an employee has a
subjective and objectively reasonable expectation of privacy?
The California Supreme Court tells us this much:"[T]he pres-
ence or absence of opportunities to consent voluntarily to
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activities impacting privacy interests obviously affects the
expectations of the participant.” Hill v. NCAA, 865 P.2d 633,
655 (Cal. 1994). And where might have the plaintiffs here had
the "opportunit[y] to consent voluntarily " to the videotaping
of which they complain? They had such an opportunity every
time they entered the terminal in which they were videotaped.
The record shows that Consolidated placed no fewer than six
signsin and around the terminal housing the restroom which
read: "NOTICE! 24 Hour Surveillance Recorded on Video-
tape.” Thisis hardly irrelevant to their objective and subjec-
tive expectations of privacy.1

But more important to the purposes of preemption, the
plaintiffs had an "opportunit[y] to consent voluntarily” to the
videotaping in the CBA they signed with their employer. In
the section entitled "Use of Video Cameras for Discipline and
Discharge," the CBA provides:

The Employer may not use video cameras to disci-
pline or discharge an employee for reasons other
than theft of property or dishonesty. If the informa-
tion on the video tape is to be used to discipline or
discharge an employee, the Employer must provide
the Local Union, prior to the hearing, an opportunity
to review the video tape used by the Employer to
support the discipline or discharge. Where a Supple-
ment imposes more restrictive conditions upon the

1 In addition, the record indicates that the Riverside County Sheriff's
Department investigated the use of video cameras in the men's restroom
of Consolidated's facilities and found two additional video camerasin the
celling in adifferent men's empl oyees restroom which were not behind
two-way mirrors and which were presumably visible. This served to put
the plaintiffs further on notice that they may have been subject to vid-
eotaping in the restrooms of Consolidated's facilities.

Curioudy, Consolidated's Supplemental Brief asserts that there was a
second video camerain the celling of the restroom in which the two-way
mirror and hidden camera were discovered. Such assertion is belied by the
Sheriff'sinvestigation report.

11427



use of video cameras for discipline or discharge,
such restrictions shall prevail.

This provision of the CBA makes explicit two things. First,
the plaintiffs consented to be videotaped by Consolidated,
subject to the restriction that the videotaping was for the pur-
pose of "discipline or discharge” related to"theft of property
or dishonesty.” Second, the plaintiffs contemplated that they
might want to place additional restrictions on Consolidated's
use of video cameras through the mechanism of a'Supple-
ment."2 A number of "Supplements’ were agreed to between
the plaintiffs and Consolidated. None of the termsin these
"Supplements,” however, placed any additional restrictions on
Consolidated's use of video cameras.

What this provision of the CBA does not make explicit is
whether Consolidated may use video cameras in the restroom,
or whether Consolidated may use video cameras behind a
two-way mirror. Of course, nor does it make explicit whether
Consolidated may use video cameras in the hallway, or
whether Consolidated may use video cameras on atripod. | do
not understand the mgjority to suggest, however, that a"cur-
sory examination™ of the CBA "makes clear”" that Consoli-
dated is barred from putting camerasin the hallway or from
putting cameras on tripods. This, no doubt, isthe case
because, athough the CBA does not explicitly say that Con-
solidated may do such things, nor doesit explicitly say that
Consolidated may not do such things.

Thus, the contract is silent, as contracts often are, on

whether Consolidated's precise behavior is allowed. And,
using traditional principles of contract interpretation, one
could very easily make a reasonable argument that this silence

2 The term " Supplement" in this provision means a " Supplemental
Agreement” setting forth additional terms to"each of the specific types of
work performed by the various classifications of employees controlled by
this Master Agreement.”
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should be interpreted to mean that the plaintiffs consented to
Consolidated's behavior. Such an argument might take the
following form: 1) the CBA explicitly places but one restric-
tion upon Consolidated's use of video cameras; 2) the CBA
contemplates that additional explicit restrictions might be
placed thereupon; 3) no such additional explicit restrictions
were ultimately imposed; 4) thus, one could reasonably con-
clude that the only restriction the CBA imposes on Consoli-
dated's use of video camerasisthe one explicitly set forth.3
Because the contract does not restrict the use of video cam-
eras to areas other than the restroom, or to positions other than
behind a two-way mirror, one could reasonably conclude that
the plaintiffsin this case consented to the very videotaping on
which their state law privacy claimis based. Accordingly, in
order to resolve the plaintiffs state law privacy claim, the
Court must resort to interpretation of the CBA to determine
whether this reasonable argument is awinning one. 4

3 The reporters are replete with cases employing such an interpretative
method. E.g., Republic Pictures Corp. v. Rogers, 213 F.2d 662, 665 (9th
Cir. 1954) ("[C]ourts are loathe to impose limitations or restrictions upon
the parties which are not expressly contained in their agreement or which
do not arise by necessary implication, and without such implied restric-
tions the contract could not be effectively performed . . . ."); see dso Mar-
garet N. Kniffin, 5 Corbin on Contracts § 24.28 (Revised Ed. 1998) ("If
the parties in their contract have specifically named oneitem. . . areason-
ableinterpretation is that they did not intend to include other, similar items
not listed.").

4 The magjority apparently feels that thislegal effort to determine whether
there is a reasonable argument that the plaintiffs consented in the CBA to
the videotaping is beside the point because it instead relies on the surmise
that "the surreptitious nature of the violation of plaintiffs privacy belies
any notion of bargaining or consent to hidden cameras behind two-way
mirrors." Mgority Opinion at 11417. By this statement, | understand the
majority to be surmising that Consolidated would not need to hide cam-
eras behind atwo-way mirror if it truly thought that the plaintiffs had con-
sented to the videotaping. With all due respect to the majority, our job is
not to engage in dubious surmises about the thoughts of the parties, but,
rather, to engage in the traditional legal analysisto be followed in section
301 preemption cases like the one before us.
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Not only isthere a reasonable argument that the plaintiffs
consented in the CBA to the videotaping, but Consolidated's
argument in this regard is much stronger than arguments other
courts have accepted for the purposes of finding preemption.
For example, in a case remarkably similar to this one, the
Seventh Circuit held that a suit which alleged that a company
had violated state law privacy rights by installing video cam-
erasin arestroom was preempted because the CBA may have
authorized the practice, even though there was "not one word
in the compact about cameras, locker rooms, or surveillance
in genera." In re Amoco Petroleum Additives Co., 964 F.2d
706, 709-10 (7th Cir. 1992). The court based preemption on
a"management-rights" clause that the company argued | eft
everything "neither regulated nor forbidden™" to "its discre-
tion." Id. at 709. The court further noted that several courts
had held state law privacy suits over employee drug tests pre-
empted "whether or not the collective bargaining agreement
expressy mention[ed] drug tests.” 1d. at 710. Needlessto say,

At another point, the majority also appears to argue that the plaintiffs

state law rights can be preempted only by a"clear and unmistakable’
waiver, rather than a "reasonable” argument regarding waiver, in the
CBA. Majority Opinion at 11413, 11418 n.7. Thiswould be the case,
however, only if the plaintiffs state law rights were "nonnegotiable.” The
Supreme Court made this clear in Lingle v. Norge Division of Magic Chef,
Inc., 486 U.S. 399 (1988). The state law right at issue in Lingle, freedom
from retaliatory discharge, was "nonnegotiable, " id. at 407 n.7, because
"under [state] law, the parties to a collective-bargaining agreement may
not waive the prohibition against retaliatory discharge,” id. at 409 n.9.
Thus, "[b]efore deciding whether such a state-law bar to waiver could be
pre-empted under federal law by the parties to a collective-bargaining
agreement, we would require “clear and unmistakable' evidence in order
to conclude that such awaiver had been intended. " Id. at 409 n.9 (citations
omitted). Thereis no "state-law bar to waiver " of the right to privacy in
California. To the contrary, the California Supreme Court has held that the
right to privacy can be extinguished by consent:"[T]he presence or
absence of opportunitiesto consent voluntarily to activitiesimpacting pri-
vacy interests obvioudly affects the expectations of the participant.” Hill,
865 P.2d at 655.
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Consolidated's argument regarding the interpretation of the
CBA inthis case, which does expressly authorize videotaping,
isfar more plausible than these.5

2

In Part 1V, the mgjority relies on the California Penal Code
to conclude that, even if one could reasonably argue that the
employees consented in the CBA to Consolidated's videotap-
ing, such consent does not matter. In order to reach this con-
clusion, the majority must rewrite Californialaw.

To repeat: the elements of aright to privacy cause of action
under Californialaw require these plaintiffsto show two
things: 1) that they had a subjective expectation of privacy in
the restroom, and 2) that their subjective expectation of pri-
vacy was reasonable.6 Alarcon , 248 Cal.Rptr. at 29. The

5 The majority's attempt to distinguish these cases is non-responsive.
Majority Opinion at 11417-18 n.6. The fact that the videotaping in these
cases was not done, as far as we know, in violation of state criminal laws
cannot save the mgjority's holding in Part I11_ of its opinion. As| under-
stand Part 111, the majority holds that, without even considering the Cali-
forniacrimina law, Consolidated cannot make a reasonable argument that
the plaintiffs consented in the CBA to its videotaping. The majority does
not invoke the California crimina law until its holding in Part 1V of its
opinion, which, as explained below, is deficient for separate reasons.

6 The mgjority appears to argue that the elements of aright to privacy
cause of action under Californialaw do not require the plaintiffs to show
that they had a subjective expectation of privacy in the restroom. Mgjority
Opinion at 11422 n.10. The majority appears to suggest that thisisthe
case because Hill altered the elementsrecited in Alarcon. Id. | respectfully
disagree. Nowhere in Hill did the Supreme Court state that it was overrul-
ing the understanding in Alarcon. Moreover, athough Hill did not use the
phrase "subjective expectation of privacy," it included as the second ele-
ment of the cause of action "a reasonable expectation of privacy on the
plaintiff's part." Hill, 865 P.2d at 655. | take this to mean that the plaintiff
must show both that he had an expectation of privacy and that it was rea-
sonable. Thisview is confirmed by the fact that the Court explained this
element by noting that "the presence or absence of opportunities to con-
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magjority concludes that, because Consolidated's videotaping
is presumably a misdemeanor under California Penal Code
8 653n,7 any expectation of privacy the plaintiffs had in the

sent voluntarily to activities impacting privacy interests obvioudly affects
the expectations of the participant.” Id. Indeed, in fashioning the elements
of the right to privacy under the California Congtitution, the Supreme
Court drew upon both the California common law right to privacy and the
federal congtitutional right to privacy, id. at 848-53, both of which include
a subjective expectation of privacy as one of their elements. 1d. at 849-50
("The plaintiff in an invasion of privacy case must have conducted himself
or herself in amanner consistent with an actual expectation of privacy,
i.e., he or she must not have manifested by his or her conduct a voluntary
consent to the invasive actions of the defendant.”); Californiav. Green-
wood, 486 U.S. 35, 39 (1988) ([ T]he Fourth Amendment [is violated)]
only if respondents manifested a subjective expectation of privacy . . . that
society accepts as objectively reasonable.”).

7 It isfar from clear whether Consolidated's videotaping violated

8 653n. The mgjority assumes arguendo in Part 1V that there is areason-
able argument that the plaintiffs consented in the CBA to the videotaping,
but it nonethel ess holds that the videotaping wasiillegal. In doing so, the
majority extends Californialaw in a manner that appears to contradict
decisions by the California Supreme Court. Although the text of 8 653n
does not limit liability to "non-consensua” viewing, the California
Supreme Court has appeared to do just that. In People v. Triggs, 506 P.2d
232 (Cadl. 1973), the Supreme Court held that a crimina defendant had a
reasonable expectation of privacy in arestroom on account of § 653n. 1d.
at 238. In a subsequent decision, however, the Supreme Court clarified
that Triggs extended only to "clandestine, unexpected” viewing. Inre
Deborah C., 635 P.2d 446, 452 (Cal. 1981) (emphasis added). The Court
based this clarification on the fact that "section 653n is limited to a
method of . . . clandestine observation” and"implies no belief that rest-
rooms and fitting rooms are immune from all observation.” 1d. at 452 n.9
(internal quotation marks omitted). Thus, it appears that one of the modes
of "observation" from which 8§ 653n does not make the plaintiffs"im-
mune” is an "expected” viewing from behind atwo-way mirror. Such a
viewing would be "expected” if the plaintiffs consented to it in the CBA.
Indeed, to interpret § 653n otherwise (i.e., in the manner advanced by the
majority) would allow the State to prosecute criminally someone who
erects atwo-way mirror at the invitation of the person he is videotaping!

In addition to the reasonable argument that the plaintiffs consented in
the CBA to Consolidated's viewing, there are other facts which suggest
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this only establishes the second prong of the required show-
ing; it does not establish the first prong, whether the plaintiffs
had a subjective expectation of privacy in the restroom.
Before the plaintiffs can establish that, the Court must resort
to interpretation of the CBA to determine whether they con-
sented to the videotaping.

Astonishingly, the mgjority ignores thisfirst prong ato-
gether. Which perhaps is unsurprising because there ssimply is
no decision of the California Supreme Court which holds as
amatter of law that one has a subjective expectation of pri-
vacy from illegal intrusions to which one has consented.
Moreover, | doubt that there will ever be such a holding of the
California Supreme Court. Thisis likely because, if the Cali-
fornia Supreme Court did make such a holding, it would lead
to the ridiculous situation in which | could invite someone to
videotape me behind a two-way mirror, only to then turn
around and sue that person for violating my right to"priva-

cy.

Nonetheless, thisis the interpretation of Californialaw
urged upon us by the mgjority in this case. As support, the
majority can only muster the following assertion:"Nothing in
Hill suggeststhat all privacy determinations turn on issues of
consent.” Majority Opinion at 11421. Thisistrue. Hill never

that Consolidated's viewing was not "unexpected " to the plaintiffs, and,
therefore, not in violation of § 653n. As aready noted, Consolidated
placed no fewer than six signsin and around the terminal in which the
plaintiffs were videotaped that read: "NOTICE! 24 Hour Surveillance
Recorded on Videotape." Moreover, there were two other video cameras
in another restroom which were not behind two-way mirrors and which
were presumably visible.

Finally, it is not surprising that following the Sheriff's investigation
referred to in footnote 1, the Riverside Country District Attorney decided
not to file any crimina charges against Consolidated, stating that “the con-
duct involved was not motivated by an intent that would warrant criminal
prosecution.”
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used the word "all." Instead, it used the word"obviously":
"[T]he presence or absence of opportunities to consent volun-
tarily to activities impacting privacy interests obviously
affects the expectations of the participant.” Hill, 865 P.2d at
655 (emphasis added). What was "obvious' to the California
Supreme Court in Hill should be obvious to everyone else
who considers the question: a person’s subjective expectation
of privacy from an intrusion turns on whether he consented to
the intrusion. The mgority's conclusion otherwise can only
be explained as an attempt to rewrite Californialaw.

Itis clear that the plaintiffs consented in the CBA to video
surveillance. It is at least a"reasonable” interpretation of the
CBA that the plaintiffs additionally consented therein to video
surveillance behind two-way mirrors. Whether this reasonable
interpretation isawinning one is a question that can be
answered only by interpreting the CBA in the appropriate
forum. Therefore, the plaintiffs state law claim is preempted.
This does not mean, of course, that the plaintiffsin this case
have no remedy at al. It smply means that the plaintiffs must
pursue their remedies under federal rather than state law.
Indeed, the plaintiffsin this case submitted their claim to the
grievance process provided for in the CBA, and they pre-
vailed. Thus, not only are the majority's efforts misguided,

but unnecessary as well. For these reasons, | respectfully dis-
sent.8

8| also dissent from Part V of the Court's opinion. The mgjority rests

its conclusion in this Part on our decisionin Miller v. AT & T Network
Systems, 850 F.2d 543 (9th Cir. 1988). But, in Miller, regarding the tort
of intentional infliction of emotion distress, we said: "Because the tort
requires inquiry into the appropriateness of the defendant's behavior, the
terms of the CBA can become relevant in evaluating whether the defen-
dant's behavior was reasonable. Actions that the collective bargaining
agreement permits might be deemed reasonable in virtue of the fact that
the CBA permitsthem.” 1d. at 550. Only if "the particular CBA does not
govern the offending behavior . . . [will] an emotional distress claim [not
be] preempted.” 1d. at 550 n.5.
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As explained above, there is a reasonable argument that the CBA gov-
erns Consolidated's behavior in this case, and, therefore, the plaintiffs
intentional infliction of emotional distress claim is preempted as well.
Moreover, even if Consolidated's behavior constituted a misdemeanor
under Californialaw, which, as | noted above, is doubtful, it would not
foreclose preemption: "we cannot assume that the employer's behavior
was outrageous for purposes of an emotional distress claim just because
the employer may have violated a statutory prohibition . .. ." Id. at 551.
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